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Attachment B 
SUMMARY OF RECOMMENDATIONS SET OUT IN APPENDIX 4.1 OF THE OPTIONS PAPER 
AND COMMISSIONER FOR CHILDREN RESPONSES 


Note: 


Where no comment or answer is provided in relation to a proposed 
Recommendation, this does not mean that I agree or disagree with that 
Recommendation; simply that I have decided not to express a view at this time.

 

My responses are preliminary in the sense that further policy development 
underpinned by an appropriate evidence base might lead me to a different 
conclusion on a particular issue.


�  
1.          The future goal of the development of a comprehensive service system 
response to PSB and SAB be recognised and supported by the Tasmanian 
Government as part of its commitment to developing secondary and tertiary 
prevention strategies for sexual assault. 


 

Commissioner Response


  Agreed in principle; consideration should be given to adopting a framework 
similar to that in Victoria, which provides for access to therapeutic treatment on 
a voluntary basis for children and young people under the age of 15 years with 
problem sexual behaviour or sexually abusive behaviour. Some agencies also 
offer services for up to and including 17-year-olds.       Treatment can be 
mandated via a Therapeutic Treatment Order (TTO) (and Therapeutic Placement 
Order (TPO) where necessary) for those aged 10 to under 15 years who display 
sexually abusive behaviour.   The application for an order is made by the 
Secretary.


Provision is also made for diversionary referral via a TTO (and/or TPO) where a 
matter is the subject of sexual assault charges but only where the alleged 
offender is between 10 and under 15 and is considered to be appropriate for 
referral.   


As an aside, I note that it is not clear to me how the age group 10-14 (or 10 -
under 15) was chosen. In the second reading speech for the relevant Bill which 
introduced the TTO provisions in Victoria, the Minister for Aged Care 


said the following:


  As well as strengthening and clarifying the existing functions of child 
  protection, the bill provides  a new basis for  intervening earlier with young 
  people who exhibit sexually abusive behaviour to help prevent ongoing and more 
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  serious sexual offences.  For children aged 10-14, the criminal justice system 
  does not provide a reliable pathway into treatment. For this age group, it is 
  often difficult to prove the necessary mental intent to secure a conviction. 
  The bill therefore provides two new Children's Court orders for children aged 
  10-14 years old who are exhibiting sexually abusive behaviour. The court will 
  be able to order a  child  into therapeutic treatment and, where necessary for 
  that treatment, place  the  child in out-of-home  care.  This is an important 
  early  intervention  if  we are  to  stop these children  from  becoming adult 
  offenders. This reform is intended to supplement, not replace, voluntary 
  access to treatment. 
   It will always be preferable for parents to connect a child exhibiting 
  sexually abusive behaviour to treatment voluntarily and avoid exposing them to 
  any court process.[1]


The rationale given appears to at least in part be based on the principle of doli 
incapax, a rebuttable presumption that a child aged 10 to less than 14 years is 
incapable of committing a criminal act. The doli incapax presumption exists in 
statutory form in Tasmania. Section 18 of the Criminal Code Act 1924 (Tas) is 
extracted below:  


   18. Immature age 

(1) No act or omission done or made by a person under 10 years of age is an 
offence.


(2) No act or omission done or made by a person under 14 years of age is an 
offence unless it be proved that he had sufficient capacity to know that the 
act or omission was one which he ought not to do or make.


(3)  A male person under 7 years of age is conclusively presumed to be incapable 
of having sexual intercourse.


 

For reasons that are unclear to me at this time the Victorian scheme extends 
access to Therapeutic Treatment Orders to young people beyond the doli 
incapax age range.  

The Therapeutic Treatment Board advises on the appropriateness of an order 
regardless of the referral pathway.  

 

TTOs and TPOs are made in the Family Division of the Court – ultimately it is a 
matter for the Court after advice has been sought from the Secretary and the 
Therapeutic Treatment Board. 

 

I am advised there is some concern in Victoria that the TTO process is not 
available for young people aged 15 and over.  

 

Although I have some reservations, my preliminary view is to either (1) limit 
access to TTOs to those aged 10 to under 14 years in order the align with the 
application of the legal presumption of doli incapax, or (2) adopt the Victorian 
approach which limits access to TTOs to those aged 10 to under 15 years. 
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Furthermore any decision to vary the age bracket for TTOs (to mirror the 
Victorian system or to increase access to those aged under 18 years) should 
only be considered after the basis for selecting the existing Victorian age group 
is explained and the basis for the concerns reported is identified and 
investigated.  

 

My comments in response to the following Recommendations are to be read 
subject to this overall preferred view.  

 


2.         The Tasmanian Government commits to the implementation of Strategy 6.2 of 
the National Framework for Protecting Australia’s Children which explicitly 
recognises the need to address PSB and SAB and outlines a strategic framework 
for how the state will tackle the issue through policies, research and funded 
programs.


Commissioner Response


Agreed in principle


3.         The Tasmanian Government commits to the implementation under the National 
Plan to Reduce Violence Against Women and their Children of the provisions of the 
Primary Prevention Strategy to Reduce Family Violence and Sexual Assault in 
Tasmania (2012 – 2015) which explicitly recognises the need to address PSB and 
SAB, and outlines a strategic framework for how the state will tackle the issue 
through policies and funded programs. 

 Commissioner Response


 

Agreed in principle


Child Protection Response 

 

4. Any future development of the Tasmanian child protection system consider the 
need to acknowledge and systematically respond to the issue of problem sexual 
behaviour and sexually abusive behaviour in children.

Commissioner Response

 Agreed in principle

5.The Tasmanian Children, Young Persons and their Families Act 1997 be amended 
to state that children and young people up to 18 years of age displaying PSB/SAB 
require a child protection intervention, whether or not they are themselves at risk of 
neglect or abuse; and


Commissioner Response


As an aside, I would be surprised if the current child protection legislation would 
not support a therapeutic intervention by Child Protection. However, to remove 
any doubt I would support amendments to the Children Young Persons and 
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Their Families Act 1997 to make it clear that there may be a child protection 
intervention in relation to a child or young person less than 18 years exhibiting 
PSB or SAB (depending on the definition used).   If a young person was 
displaying sexually abusive behaviour Police involvement should be mandated.  
However I am not entirely clear what “a child protection intervention” actually 
means. 

 

Amendments would also need to be made to other legislation such as the Youth 
Justice Act 1997. 

 

Treatment programmes should be available on a voluntary basis on similar terms 
as exist in Victoria. 

 


6. That under the Act, a child protection intervention in these cases focus on both 
the safety management of other vulnerable children and the provision of 
rehabilitative treatment (including a mandated intervention) to the child that 
poses a risk to others. 


Commissioner response 

    Agreed in principle and see my responses above. 

7.           The Children’s and/or Youth Justice Divisions of the Magistrates Court be 
granted power to order a young person up to 17 years of age, and their family, to 
undergo therapeutic counselling for sexually abusive behaviours.

Commissioner Response 


Criminal matters 

In principle I support inclusion of Court ordered therapeutic treatment for young 
people aged 10 to under 14 years (OR 10 to under 15 if that age option is preferred) 
who are alleged to have engaged in sexually abusive behaviour, similar to the 
Victorian Therapeutic Treatment Orders framework.

The process is described in Attachment A to this submission that summarises the 
Victorian framework.

As for young people who are older, but under 18 years convicted of a sexual 
assault, my preliminary view is that I would support a scheme which allowed the 
Court to order attendance at a therapeutic treatment program but only in the 
context of sentencing. 

Child Protection matters 

See my response to Recommendations 4, 5 & 6.

Family involvement

Although I acknowledge the benefits of involving family members in a child or young 
person’s therapeutic treatment program, I have reservations about the 
appropriateness of ordering family members to attend, especially in the context of 
a criminal prosecution. 

Confidentiality

I note the desirability of ensuring that legislation establishing a Therapeutic 
Treatment Order framework takes account of the need to provide evidentiary 
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protections in relation to anything said or admitted to in therapeutic counselling 
sessions, particularly where criminal proceedings have been initiated.  

Section 250 of the Victorian legislation provides that:


Any statement made by a child when participating in a therapeutic treatment program 
under a  therapeutic treatment  order  is not admissible in any criminal proceedings  in 
relation to the child.


8.      The Children, Young Persons and their Families Act 1997 be amended to 
consider the effects of cumulative harm, rather than just episodic interventions.


Commissioner response 

 Agreed in principle. 

9.     Amendments be made to the Youth Justice Act 1995 to:


a.           Enable the Magistrate’s Court (Children’s Division) to refer children 
and young people (aged between 10-17 inclusive) convicted of a 
sexual offence to an individual assessment, and then based on this, to 
an appropriate therapeutic treatment program;


Commissioner Response 


I am not sure what is intended here – see my response to Recommendation 7. It is 
not clear who would undertake the assessment and ultimately, regardless of the 
outcome of any assessment, it should be a matter for the Magistrate to determine 
whether an order should in fact be made.  

 

The interrelationship with deferred sentencing and bail support programs currently 
operating in the Specialist Youth Justice Court would need to be examined. 


 

I note the correct title for the Act is “Youth Justice Act 1997”.


 

b.    Enable the Court to stand down criminal matters when a child or  

young person (aged between 10-17 inclusive) is made subject to a 
Therapeutic Treatment Order (assuming that the Child, Youth and 
Families Act 1997 is amended to adopt this approach); 


Commissioner response


The meaning of ‘stand down’ is unclear to me in this context.   I would support 
adjournment of criminal proceedings as part of a framework similar to that provided 
for in Victoria (refer sections 349 and 352 of the Children, Youth and Families Act 
2005). 


Depending on the framework adopted, amendments would also be required to the 
Youth Justice Act.  Whether the Children, Young Persons and Their Families Act 
1997 also needed amendment would depend on the referral pathways agreed.

 

See also my response under Recommendation 7 noting my comments about age 
limitations.
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c.        To dismiss charges where a child or young person (aged 10-17 
inclusive) successfully completes a treatment program.

 


Commissioner response


See my response under Recommendation 7 and refer to s354 of the Children, Youth 
and Families Act 2005. I am not sure what constitutes “successful completion of a 
program”; it may be that more is required.  


 

The Court should also have the capacity to revoke a Treatment Order in 
circumstances similar to those provided for in the Victorian scheme. 

 

10.         The development of a Tasmanian service delivery model for children/young 
people with PSB or SAB must take into account the specific needs of children/
young people with an intellectual disability, including the development of specialised 
programs, resources, education and  monitoring, as well as appropriate practitioner 
training.


Commissioner response

 


Agreed – accreditation of specialised practitioners with maintenance of 
qualifications and accreditation in terms of ongoing professional development, 
should be a mandatory requirement for service providers seeking to provide a 
treatment program


 

11.   The relevant Articles from the United Nations Convention for the Rights of the 
Child be included within the Tasmanian Standards of Practice for Problem Sexual 
Behaviour and Sexually Abusive Behaviour: Intervention and Treatment Programs.

Commissioner response

For future discussion because this question assumes agreement with the 
Standards; regardless I support express incorporation of child rights in any 
Standards adopted. 

12.   The draft Tasmanian Standards adopt a modified form of the Victorian 
Aboriginal Cultural Competence Framework, including a statement of principles for 
working with Aboriginal families whose children display PSB/SAB.

Commissioner response

For future discussion because this question assumes agreement with the 
Standards; it is not clear whether they are draft or final. As a matter of principle, 
specific protocols should be developed for working with members of the Tasmanian 
Aboriginal community.

13.   The draft Tasmanian Standards reference the applicability of Section 9 of the 
Children, Young Persons and their Families Act 1997 in any interaction with an 
Aboriginal and Torres Strait Islander child and their family.

Commissioner response

No comment at this time 

14.  That the following terms be used: 
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a. Problem Sexual Behaviour (PSB) for behaviour of a sexual nature 
irrespective of age that is both outside that behaviour accepted as 
‘normal’ for their age and level of development and occurs to the 
detriment of the child’s or young person’s engagement in activities of 
normal functioning. This may include behaviours such as excessive 
self-stimulation or excessive preoccupation with pornography that 
isolates them from normal social and/or learning opportunities and 
does not include the sexual abuse of others. This term is to be used 
generally in reference to children and young people up to and 
including the age of 17;


b. Sexually Abusive Behaviour (SAB) to describe a sub-set of 
behaviours displayed by children and young people irrespective of 
age, which involves any of the following: the absence of consent; the 
use of threat or threat of force; coercion; and a disparity of age, level 
of development or size. Policy and service provision responses in 
Tasmania will take into consideration that young people aged 10 years 
and older may be subject to legal consequences of such behaviour; 
and


c.             Child who is the target of the sexual behaviour, to describe the 
child targeted by another child’s sexually abusive actions.


Commissioner response 

I do not object to the above proposed definitions although I am open to further 
discussion.

15.  The Tasmanian Government commit to ongoing, adequate funding for voluntary 
treatment programs for children and young people up to 17 years of age who are 
displaying PSB or SAB, but who:


a. Have not been found guilty of a sexual offence; and


b.      Are not subject to a Therapeutic Treatment Order.

Commissioner response

Agreed but noting services should be provided in all regions as is the case in 
Victoria although I understand voluntary counselling for a young person aged over 
15 years is not available at all specialist counselling providers. 

16.   Treatment programs are to involve working with the child or young person and 
their family. 


Commissioner response

 


I acknowledge the importance of family being involved however I do not believe this 
should be a mandatory condition to participation in a program. 

17.   As part of a comprehensive child protection and sexual assault prevention 
strategy, the Tasmanian Government support the development and ongoing 
provision of non-voluntary treatment programs for children and young people 
displaying SAB and subject to a substantiated child protection notification and 
ensuing Therapeutic Treatment Order as a result of the behaviour. 
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Commissioner response 

See my responses to previous recommendations.

18.   The development of the Tasmanian sexual assault prevention and support 
sector should include the creation of a young offender treatment program. This 
program would operate as a tertiary intervention strategy that functions within a 
comprehensive system of secondary and tertiary prevention programs.

Commissioner response

I agree that tertiary interventions should not operate in isolation from appropriate 
primary and secondary strategies.

19.   The young offender treatment program would be open to both young men and 
young women, although we note that practice understandings in the area of 
treatment programs for young women is under-researched.  

Commissioner response

No objection.

20.   The young offender treatment program would be open to young people up to 
and including 18 years of age. 

Commissioner response 

See my responses to previous Recommendations.

21.  The young offender treatment program would draw on the burgeoning evidence 
base of best practice from Australia and overseas. 

Commissioner response

Agreed.

22. Child Protection Services implement a comprehensive strategy towards the 
provision of care to children and young people displaying PSB/SAB that includes: 


a.           Appropriate placement choices so that children displaying PSB/SAB 
are matched with carers with the appropriate skills and temperaments, 
and with households where other children will not be put at risk;


b.           Full disclosure to carers of all details of the child’s past and current 
behaviour, and any past trauma that may be contributing to the 
behaviour, prior to the child commencing the placement;


c.             The provision of comprehensive and targeted training in identifying, 
responding to and providing care to children displaying PSB/SAB for 
all carers;


d.           In addition to the above, kinship carers receive particular training on 
managing PSB/SAB within a family environment and context.


c. Every case to have a comprehensive case plan detailing how the 
child’s PSB/SAB will be addressed and managed. These are to be 
developed collaboratively by child protection services, the child’s 
carer/s and the relevant support providers who will be providing the 
therapeutic programs; and


f.               Where assessed as potentially beneficial for the child, children 
displaying PSB or SAB to receive early intervention in the form of 
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therapeutic care with a provider trained in working with children and 
young people displaying PSB/SAB. 


Commissioner response 

I do not disagree with any of the above. 

23.   The Pathways to Change Standards of Practice for Problem Sexual Behaviours 
and Sexually Abusive Behaviours and complementary practitioner resources be 
recognised and formally adopted by the Tasmanian Government.


 

Commissioner response


This is a matter for those with expertise in the field.

 


I note unproclaimed amendments to the Children, Young Persons and Their Families 
Act 1997 amend provisions quoted in the Standards. 


 

24.   That the Tasmanian Government commission the development of an 
appropriate system of accreditation and ongoing professional development for 
practitioners working with children displaying PSB/SAB.  

Commissioner response

Agreed

25.   Standards for supervision within the sexual assault field are developed and 
upheld by services working with SAB and PSB clientele in Tasmania.

Commissioner response 

 Agreed

 

 

 

 

� 


[1] http://hansard.parliament.vic.gov.au/isysquery/b21dd168-219c-4f64-a179-
e36b7efa0580/6/doc/
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