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RE: OPTIONS PAPER: RESPONDING TO PROBLEM SEXUAL BEHAVIOUR IN TASMANIA 

Thank you for the opportunity to comment on the Options Paper “Responding to 
Problem Sexual Behaviour in Tasmania”.


MY ROLE AND FOCUS 

As you may be aware, the Commissioner for Children is an independent statutory 
officer appointed by the Governor pursuant to s78 of the Children, Young Persons 
and Their Families Act 1997. The Commissioner’s powers and functions are set out 
in Part 9 of that Act. 


A major focus of the Commissioner’s role is to promote the health, welfare, care, 
protection and development of children and young people and to provide advice to 
the Minister on policy, practice and services provided to or for children and young 
people in Tasmania, which may include any laws affecting them.  


The comments provided below are guided by the principles expressed in the United 
Nations Convention on the Rights of the Child (CRC) which provides an appropriate 
framework for analysis of policy and legislative proposals which have the capacity to 
impact upon the rights and wellbeing of children and young people.   


Of particular relevance are Article 19 (protection of the child from all forms of abuse) 
and Article 34 (protection from all forms of sexual exploitation and sexual abuse). 


Acknowledging that the Articles in CROC are interconnected and that human rights 
are interdependent, mutually reinforcing and indivisible, other Articles of 
fundamental importance in this context include:
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• All rights apply to all children without discrimination – Article 2

• The child’s best interests as a primary consideration – Article 3

• Separation of a child from his/her parents only in accordance with applicable 

laws and procedures and where it is in the child’s best interests - Article 9 

• Respect for the views of the child (right to be heard) – Article 12

• Arrest, detention or imprisonment only as a last resort - Article 37

• Children with a disability have a right to special care and support – Article 23.


COMMENTS

Prevalence and risk of future offending  

I make the following observations:


a) I accept that the incidence of Problem Sexual Behaviour (PSB) and Sexually 
Abusive Behaviour (SAB) in Tasmania is unknown and that it is highly likely 
that the cases known to practitioners represent the tip of the iceberg.  The 
situation is complicated by the lack of a standard definition of the behaviours 
in question and the appropriateness and importance of considering childhood 
sexual behaviour in terms of a continuum so that “normal” or developmental 
activities are not wrongly represented.     1

b) As O’Brien (2010) says, “[i]t is important to note that children from all 
backgrounds comprise the Australian cohort requiring therapeutic response 
for sexualised behaviours. Experiences of childhood trauma and socio-
economic disadvantage are often correlative to children displaying sexualised 
behaviour”. 
2

c) While a significant number of adult sex offenders date the onset of their 
behaviour to childhood and adolescence, it would be wrong to conclude that 
most children who exhibit PSB or SAB will go on to, or persist in, committing 
sexual offences. 
3

In making these observations, I am not intending to minimise or avoid the need to 
provide specialised assistance to children and young people whose sexual 
behaviour is problematic and/or abusive.   


It is beyond the scope of my comments to determine matters of incidence, causal 
links including to future offending and appropriate treatment models; these are best 
left to those with specific expertise and practical engagement with children 
exhibiting the behaviours in question.  


 See commentary to this effect in O’Brien W, Problem Sexual Behaviour in Children: A Review of the 1

Literature, Australian Crime Commission, 2008, p7.

 O’Brien W, Australia’s Response to Sexualised or Sexually Abusive Behaviours in Children and Young People, 2

Australian Crime Commission, 2010.

 See commentary on misperceived risk and the logical fallacy of “backwards reasoning” in Chaffin, M, Our 3

Minds Are Made Up –Don’t Confuse us With the Facts: Commentary on Policies Concerning Children with 
Sexual Behaviour Problems and Juvenile Sex Offenders, Child Maltreatment, Vol. 13 No2, May 2008, p112.
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Gaps in current Tasmanian system and recommendations proposed to address 
them 

The Options Paper argues that there are policy and service system gaps in Tasmania 
that leave a significant number of children and adolescents without the support they 
require.  It is argued that Tasmania has no agreed policy framework, scarce funding 
for intervention with children displaying PSB and/or SAB and that available 
programs are limited to children up to 12 years and only available on a voluntary 
basis. 


The Options Paper also argues that there is no mandate for intervention under the 
Children, Young Persons and Their Families Act 1997 in relation to a child who is 
exhibiting sexually abusive behaviour, but is otherwise not “at risk” within the 
meaning of that legislation. 


Furthermore, it is also said that there are no specialised programs for adolescents 
who have been charged or convicted of an offence of sexual assault. 


The Options Paper references legislative and policy reform in Victoria which permits 
a range of responses to children and young people who exhibit PSB and/or SAB, 
including voluntary participation in treatment, referral in the context of criminal 
prosecution or as a result of a notification being made to child protection authorities. 


Conclusion 

Should Government accept that there is a need for a legislative, policy and referral 
framework for children and young people exhibiting PSB and/or SAB, I would 
support development of a model generally based on the Victorian approach.  


For ease of reference I have summarised the Victorian system at Attachment A. 


Elements of my preferred framework are described by reference to responses to the 
Recommendations contained in the Options Paper at Attachment B.  


Briefly, the Victorian approach provides for access to therapeutic treatment on a 
voluntary basis for children and young people under the age of 15 years with 
problem sexual behaviour or sexually abusive behaviour. Some agencies also offer 
services for up to and including 17-year-olds.       Treatment can be mandated via a 
Therapeutic Treatment Order (TTO) (and Therapeutic Placement Order (TPO) where 
necessary) for those aged 10 to under 15 years who display sexually abusive 
behaviour. As will become apparent from my response to the recommendations I 
support most if not all aspects of that system. 


My views are preliminary and may change depending on the availability of further 
expert evidence and/or rationales put forward by those responding to the Options 
Paper.
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I therefore welcome further discussion and debate on pivotal issues such as the age 
limitations (if any) applicable where access to a treatment program is sought (on 
either a voluntary or involuntary basis).


I look forward to the draft Policy document foreshadowed in the Options Paper and 
to further discussions as policy evolves.


I am of course available should my answers to Recommendations require 
clarification. 


Yours sincerely,


Mark Morrissey

Commissioner for Children


Encl

a) Attachment  A : The Victorian system 

b) Attachment B: Response to Recommendations 
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