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Department of Justice 

Office of Strategic Legislation and Policy 

By email: legislation.development@justice.tas.gov.au 

  

12 September 2016 

  

To whom it may concern 

Re: Proposed amendments to the Anti-Discrimination Act 1998 

 
Thank you for the opportunity to provide comment on the draft Bill proposing 
amendments to the Anti-Discrimination Act 1998.  
 
My functions as Commissioner for Children and Young People are described in 
section 8(1) of the Commissioner for Children and Young People Act 2016 (CCYP 
Act) as follows: 

a)    advocating for all children and young people in the State generally; 

b)    acting as advocate for a detainee under the Youth Justice Act 1997 

c)    researching, investigating and influencing policy development into matters relating 
to children and young people generally; 

d)    promoting, monitoring and reviewing the wellbeing of children and young people 
generally; 

e)    promoting and empowering the participation of children and young people in the 
making of decisions, or the expressing of opinions on matters, that may affect their 
lives; 

f)     assisting in ensuring the State satisfies its national and international obligations in 
respect of children and young people generally; 

g)    encouraging and promoting the establishment by organisations of appropriate and 
accessible mechanisms for the participation of children and young people in matters 
that may affect them; 

h)    such other functions as are prescribed. 

In performing these functions I am obliged by section 3 of the CCYP Act to observe 
any relevant provisions of the United Nations Convention on the Rights of the Child 
(CRC) and to act in a manner which is consistent with the principle that the wellbeing 
and best interests of children and young people are paramount.   

I note that the CRC brings together in one instrument the rights otherwise described 
in other human rights instruments, including the International Covenant on Civil and 
Political Rights (ICCPR). 

I am also required to give special regard to the interests and needs of children and 
young people who are disadvantaged for any reason or vulnerable (section 3(2) 
CCYP Act).  
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My comments are underpinned and guided by these obligations. 

 

Proposed amendments 

The Bill would amend the Anti-Discrimination Act 1998 (the Act) “to ensure that there 
is an appropriate balance between providing protection from discrimination and 
unlawful conduct whilst allowing for genuine public debate and discussion on 
important issues” (Department of Justice website).   

In general terms, this is to be done by: 

a) limiting the scope of section 17(1) by amending section 55 (exception to 
certain conduct) 

b)  limiting the scope of section 19, which deals with inciting hatred by 
amending section 55 (exception to certain conduct) 

c)  changing the way in which complaints under section 17(1) and section 19 
are dealt with by the Anti-Discrimination Commissioner. 

a) Limiting the scope of s17(1)  

Section 17(1) of the Act prohibits conduct which offends, humiliates, intimidates, 
insults or ridicules another person on the basis of specified protected attributes, in 
circumstances in which a reasonable person, having regard to all the circumstances, 
would have anticipated that the other person would be offended, humiliated, 
intimidated, insulted or ridiculed.  

These protected attributes are gender, race, age, sexual orientation, lawful sexual 
activity, gender identity, intersex, marital status, relationship status, pregnancy, 
breastfeeding, parental status, family responsibilities and disability. 

Section 55 of the Act provides an exception to sections 17(1) and 19 for certain 
conduct, including a public act done in good faith for academic, artistic, scientific or 
research purposes or for any purpose in the public interest. 

The Bill proposes changes to the exception in section 55 of the Act to introduce a 
reasonableness test so that the exception will apply if the public act was done 
reasonably and in good faith for religious purposes.   

“Religious purposes” is defined as including, but not limited to, conveying, teaching or 
proselytising a religious belief.  

  
b) Limiting the scope of section 19 

Section 19 of the Act prohibits the incitement of hatred, serious contempt for or 
severe ridicule of a person or group of persons on the basis of race, disability, sexual 
orientation or lawful sexual activity or religious belief, affiliation or activity.   

As indicated previously, section 55 of the Act provides an exception to sections 17(1) 
and 19 for certain conduct, including a public act done in good faith for academic, 
artistic, scientific or research purposes or for any purpose in the public interest. 
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The Bill proposes changes to the exception in section 55 of the Act to introduce a 
reasonableness test so that the exception will apply if the public act was done 
reasonably and in good faith for religious purposes. 

“Religious purposes” is defined as including, but not limited to, conveying, teaching or 
proselytising a religious belief. 

   
c) Changes to the way in which complaints under sections 17(1) and (19) are 
dealt with – amendments to sections 64 and 71  

The Bill proposes changes to various provisions in the Act to require the Anti-
Discrimination Commissioner to reject or dismiss a complaint made under sections 
17(1) or 19 in certain specified circumstances.    

The Anti-Discrimination Commissioner’s role is one focused on resolution by 
agreement; in cases where facts are disputed or there is an argument about the 
application of an exception, it is not the Commissioner’s role to determine merits.  If 
however the policy intent is to provide these powers to the Anti- Discrimination 
Commissioner, it raises serious issues around the underlying philosophy of the Anti-
Discrimination Act.  

Comment 

As Commissioner for Children and Young People I am obliged to consider the 
possible effect of the proposed amendments on the wellbeing and best interests of 
children and young people in Tasmania, taking particular account of those who are 
disadvantaged or vulnerable.  This includes those who are members of minority 
groups and who are, by virtue of that membership, particularly vulnerable.  

It is difficult to comment on the proposed amendments for a number of reasons, 
including: 

a) The interconnected nature of the proposed amendments;  

b) Section 17 (1) already has a “reasonable person” test – to add a further 
element of “reasonably and in good faith” to the exception in section 55 
appears to be unnecessary and confusing; 

b)   The amendments raise important technical issues around complaint handling 

and the role of the Anti-Discrimination Commissioner.  However, no detailed 
explanation of how the proposed amendments would affect existing 
complaint handling processes has been provided.   In my opinion, this 
information should be made available;  

d)  They raise complicated issues around the meaning and scope of human 
rights – however, no expert consideration of applicable jurisprudence has 
been provided to guide and assist the consultation process.  In my opinion 
this should be obtained and made public to inform debate;  

e)   Section 55 of the Anti-Discrimination Act already provides that the provisions 
of section 17(1) and section 19 do not apply if the conduct is a public act 
done in good faith for any purpose in the public interest.  No explanation has 
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been offered as to why this exception is not sufficient for conduct engaged in 
for “religious purposes”. 

Our fundamental rights of freedom of speech and freedom of religion have been 
relied upon to justify the proposed amendments.  It appears that this has been 
prompted by the proposed plebiscite on marriage equality.  This is not a debate I 
intend entering into apart from pointing out that many LGBTI people, including those 
in committed relationships, are parents.  Public comment concerning the 
appropriateness of marriage equality will clearly impact on their children. 

It is also fundamentally important to acknowledge the potentially damaging effect of 
public discourse on marriage equality on children and young people who identify as 
LGBTI.   

There is an obligation on all who rely on rights and freedoms to exercise them in a 
way that respects the rights and freedoms of others.   

As discussed further below, where there is potential for the rights of children and 
young people to be undermined, there is an obligation to consider special protections 
based on their vulnerability.   

I note that the proposed “reasonably and in good faith for religious purposes 
exception” will be available in respect of conduct that is offensive, humiliating, 
insulting or ridiculing of another person on the basis of any of the attributes listed in 
section 17 (1).   

Therefore, a possible outcome might be that conduct – such as public comment for 
“religious purposes” - which might otherwise be  offensive, humiliating, ridiculing or 
intimidating, can be excused if it was found to have been engaged in reasonably and 
in “good faith” for “religious purposes”.    

As a matter of policy, if this proposed amendment is accepted, public speech which, 
for example, affects young (under 18) unmarried mothers, or young (under 18) 
women who are pregnant, children who have a disability, children who are intersex, 
children of a particular race, or a young woman who cannot breastfeed, would be 
permissible if found to be carried out inter alia  “reasonably and in good faith for 
religious purposes”. 

As Commissioner, I cannot support such an outcome. 

More fundamentally, given the reliance on human rights to justify the proposed 
amendments, consideration of the scope of those rights must be part of the debate. 

I query the extent to which the amended legislation would be consistent with and 
respectful of the rights and freedoms contained in the International Covenant on Civil 
and Political Rights (ICCPR) and the CRC. In other words, is it permissible to engage 
in public acts which are offensive etc to a child or young person on the basis of the 
attributes described in section 17(1) if those public acts are done reasonably and in 
good faith and for “religious purposes” ?   

Is it permissible to engage in behaviour otherwise contrary to section 19 of the Anti-
Discrimination Act – which deals with the incitement of hatred towards, serious 
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contempt for, or severe ridicule of, a person or a group of persons on specified 
grounds - if those public acts are done reasonably and in good faith and for “religious 
purposes”?  

I am unable to support these potential outcomes due to their likely impact on children 
and young people.  

Children and rights  

Children have the same general human rights as adults however because of their 
status as children they have a right to special care and protections.  The CRC brings 
together all of the civil, social, political, economic and cultural rights enjoyed by 
children under international instruments such as the ICCPR.     

The ICCPR acknowledges children as rights holders who may require special 
protection. Article 24 provides: 

Article 24 

1. Every child shall have, without any discrimination as to race, colour, sex, language, 

religion, national or social origin, property or birth, the right to such measures of 

protection as are required by his status as a minor, on the part of his family, society and 

the State. 

 

In its General Comment No 17 the Human Rights Committee states that Article 24 of 

the ICCPR ‘recognizes the right of every child, without any discrimination, to receive 

from his family, society and the State the protection required by his status as a 

minor.  Consequently the implementation of this provision entails the adoption of 

special measures to protect children, in addition to the measures that States are 

required to take under Article 2 to ensure that everyone enjoys the rights provided for 

in the Covenant’.  

 

Article 2 of the Convention on the Rights of the Child is an example of the sort of 

special care and protection that children need simply because they are reliant on 

parents or guardians.  It is also relevant to any discussion on the proposed 

amendments.  

 

Article 2 

1. States Parties shall respect and ensure the rights set forth in the present Convention to 

each child within their jurisdiction without discrimination of any kind, irrespective of the 

child's or his or her parent's or legal guardian's race, colour, sex, language, religion, 

political or other opinion, national, ethnic or social origin, property, disability, birth or 

other status. 

2. States Parties shall take all appropriate measures to ensure that the child is protected 

against all forms of discrimination or punishment on the basis of the status, activities, 

expressed opinions, or beliefs of the child's parents, legal guardians, or family members 

 

Reference is made to General Comment No 17 of the Human Rights Committee, 

which explains the intended effect and scope of Article 24 and the obligations placed 

on State Parties.  
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Freedom of thought, conscience and religion 

Article 18 of the ICCPR acknowledges the role of parents or guardians in a child’s 
religious and moral education:    

Article 18 

1. Everyone shall have the right to freedom of thought, conscience and religion. This right 

shall include freedom to have or to adopt a religion or belief of his choice, and freedom, 

either individually or in community with others and in public or private, to manifest his 

religion or belief in worship, observance, practice and teaching. 

2. No one shall be subject to coercion which would impair his freedom to have or to adopt 

a religion or belief of his choice. 

3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as 

are prescribed by law and are necessary to protect public safety, order, health, or morals 

or the fundamental rights and freedoms of others. 

4. The States Parties to the present Covenant undertake to have respect for the liberty of 

parents and, when applicable, legal guardians to ensure the religious and moral education 

of their children in conformity with their own convictions. 

In my respectful opinion, and in the absence of any legal or other expert advice to 
assist, it is clear that: 

a)  Freedom of religion entails choice – freedom to “have or adopt a religion or 
belief” entails the freedom to choose, including the freedom to choose not to 
have a religion;  

b)   Freedom of religion can be limited where it is necessary to protect health, 
public order etc or the fundamental rights and freedoms of others; and 

c)  The freedom to manifest religion or belief does not appear to extend to 
imposing religious views – or the views of any particular religion – on others 
who do not share their beliefs.  Exceptions in relation to “religious instruction” 
or teaching have limited applicability to public debate which deals with issues 
that go beyond the right to freedom of religion as described in the General 
Comment issued by the Human Rights Committee.  

I respectfully draw to the attention of those interested in this Bill further discussion on 
these and other important principles in the Human Rights Committee’s General 
Comment No 22, (Freedom of thought, conscience and religion) and General 
Comment No 34 (Article 19 Freedom of opinion and freedom of expression).  

Freedom of expression  

   Article 19 of the ICCPR guarantees freedom of opinion and freedom of expression. 
 

Article 19 
1. Everyone shall have the right to hold opinions without interference.  
2. Everyone shall have the right to freedom of expression; this right shall include freedom to seek, 
receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or 

in print, in the form of art, or through any other media of his choice.  
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3. The exercise of the rights provided for in paragraph 2 of this article carries with it special duties and 

responsibilities. It may therefore be subject to certain restrictions, but these shall only be such as are 
provided by law and are necessary:  
 
(a) For respect of the rights or reputations of others;  

(b) For the protection of national security or of public order (ordre public), or of public health or 
morals. 

Again, it is apparent from the General Comment issued by the Human Rights Committee 
that this freedom is subject to limitation and that “expression” that is “deeply offensive” 
may be restricted: 

11.  Paragraph 2 requires States parties to guarantee the right to freedom of expression, including 

the right to seek, receive and impart information and ideas of all kinds regardless of frontiers. This 
right includes the expression and receipt of communications of every form of idea and opinion 
capable of transmission to others, subject to the provisions in article 19, paragraph 3, and article 

20. It includes political discourse, commentary on one’s own and on public affairs, canvassing, 
discussion of human rights, journalism, cultural and artistic expression, teaching, and religious 
discourse. It may also include commercial advertising. The scope of paragraph 2 embraces even 
expression that may be regarded as deeply offensive, although such expression may be restricted 
in accordance with the provisions of article 19, paragraph 3 and article 20.(my reference) 

Therefore there is an obligation to ensure that legislation acknowledges the need to 
balance the right of freedom of expression with respect for the rights and reputations of 
others.   

Conclusion  

On balance I am unable to support the proposed amendments – mainly because they 
privilege public conduct that has the capacity to undermine the right of children and young 
people to freedom from abuse ( Article 19 CRC). 

This is particularly so where that conduct- however offensive or humiliating – is justified on 
“religious grounds” and is engaged in to influence secular laws, thereby affecting the rights 
of those who do not adhere to that religious belief.    

Furthermore, these proposed amendments do not take appropriate account of the role of 
parents and guardians in assisting a child’s religious and moral education.  Rather, these 
amendments suggest that religious purposes can override that role. 

The proposed amendments fail to acknowledge the special protections children and young 
people require under human rights instruments.  They also fail to acknowledge the need 
for limitations on the rights to freedom of religion and freedom of expression where the 
exercise of these rights may result in the undermining of the fundamental rights and 
freedoms of others- especially children and young people.  

The above comments apply equally if not more forcefully to the amendments proposed in 
relation to section 19 and vilification on the grounds referred to in that provision of the Ant-
Discrimination Act.    I do not understand why it is considered to be acceptable to excuse, on 
the basis of “religious purposes”, conduct which might otherwise amount to the incitement of 
hatred towards, serious contempt for, or severe ridicule of, a person or group of persons on the 
ground of : 

a) the race of the person or any member of the group 
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b) any disability of the person or any member of the group 
c) the sexual orientation or lawful sexual activity of the person or any member of the group; 

or 
d) the religious belief or affiliation or religious activity of the person or any member of the 

group. 
  

The qualification proposed in the amendments- that the relevant public act is to be done 
“reasonably and in good faith” – simply confuses the issue. As a “reasonable person” test 
already exists in section 17 (1), I am not sure why addition of a further test in section 55 is 
necessary.  

 
I note that it has been claimed that the proposed amendments are consistent with legislation in 
other States. In the absence of further detail I am not in a position to agree with this view and 
would welcome further clarifying information. 

Section 55 of the Anti-Discrimination Act already provides for an exception to the relevant 
conduct if it is a public act done in good faith “for any purpose in the public interest.” As 
indicated previously, it is not clear to me why this exception is not sufficient or available for 
those who wish to promote publicly their particular religious views, no matter how 
offensive, humiliating or insulting or capable of amounting to the incitement of hatred as 
described in sections 17(1) and 19 (respectively) of the Anti-Discrimination Act.  

In my opinion, the Anti-Discrimination Act in its current form provides an appropriate 
balance between the right to express one’s views and the necessity to ensure those views 
are respectful of the rights of others.  

 
I am particularly concerned at the message we are sending children and young people, 
especially those who by virtue of a particular attribute are seen as “different” and can be 
ridiculed, harassed or insulted on the basis of that attribute.  This is the essence of bullying.  
 
If public figures are seen to be free to engage in public debate regardless of the impact on the 
rights of others and regardless of the hurt and offence certain members of the community may 
feel, we are also teaching our children that this is acceptable behaviour in our society.  
 
I offer the above comments respectfully and consistently with my statutory obligations and 
would be grateful for the opportunity to discuss them further if that would assist. 
 
Yours sincerely 

 
Mark Morrissey 
Commissioner for Children and Young People  
 
 
Cc Hon Jacquie Petrusma 
Minister for Human Services  


